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BY FACSIMILE

TheHonorableJohnT. Spotila
Administrator
OfficeofInformationandRegulatoryAffairs
OfficeofManagementandBudget
Washington,D.C. 20503

DearAdministratorSpotila:

This letterfollows upon theJune14,2000hearingofthe SubcommitteeonNational
EconomicGrowth,NaturalResources,andRegulatoryAffairs, entitled“DoesCongressDelegate
Too MuchPowerto AgenciesandWhat ShouldbeDoneAbout It?” As discussedduring the
hearing,pleaserespondto theattachedfollowup questionsfor therecord.

Pleasehand-delivertheagency’sresponseto theSubcommitteemajority staffin B-377
RayburnHouseOffice Building andtheminority staffin B-350A RayburnHouseOffice
Building not laterthannoononFriday,June30,2000. If youhaveanyquestionsaboutthis
request,pleasecall SubcommitteeStaffDirectorMario LewisorProfessionalStaffMember
BarbaraKahiowon225-4407.Thankyou for yourattentionto thisrequest.

Sincerely,

David M. McIntosh
Chairman
SubcommitteeonNationalEconomicGrowth,
NaturalResources,andRegulatoryAffairs

Attachment

cc: TheHonorableDanBurton
TheHonorableDennisKucinich



Ql. OMB/OIRA ClearanceofDOL’s Baby UI Major Rule. On May 18, 2000,I wrote
Office of ManagementandBudget(0MB) DirectorJackLew abouttheDepartmentof
Labor’s (DOL’s) pending-at-OMBfinal rule, entitled“Birth andAdoption
UnemploymentCompensation,”popularlyknownasBaby UI. I objectedto: (a) the
absenceofaregulatoryimpactanalysis(RIA), (b) theabsenceofa PaperworkReduction
Act (PRA) submissionforthe BabyUI experimentprior to its finalization,and(c) the
absenceofa specificCongressionaldelegationfor DOL’s proposedrevisionofthe 65-
yearold unemploymentcompensationsystem-- whichwasdesignedfor thetruly needy.
On June13th.youwroteme,stating“We forwardedacopyofyourletter to the
DepartmentofLabor(DOL) andhaveconsideredyourconcernsabouttherule’s legal
basisandcomplianceby DOL with ExecutiveOrder12866andthePaperworkReduction
....... We believethatDOL hasaddressedin a satisfactorymannertheconcernsraisedin
your letter.”

a. SinceDOL has“consistentlyinterpretedtheseprovisions[of theFederal
UnemploymentTax Act (FUTA)] asrequiringthatStateUI lawscontainteststo
assurethatUI is paidonly to workerswho losetheirpositionswhenemployment
slackensandwho ... cannotfind otherwork,” i.e.,workerswhoare“involuntarily
unemployed”(DOL letterto SenatorPatrickLeahy,July 17, 1997),underwhat
specificCongressionalstatutorydelegationofauthority(i.e., underFUTA orany
otherAct), did OMB’s Officeof InformationandRegulatoryAffairs (OIRA)
approveDOL’s BabyUI rule,whichwould providepaidleaveto workerswho
voluntarily quitortaketimeoff from theirjobs? Also, sincethereareno “able
andavailable”requirementsfor theunemploymentcompensationprogramin
Federallaw, underwhatspecificCongressionalstatutorydelegationof authority
did OMB/OIRA approveDOL’s BabyUI rule? Do you agreewith DOL’s
internallegalanalysisdocumentsthatadmitthattheBabyUI rule will not
withstandacourtchallenge?If not, whynot?

b. You testifiedthat, in thelastfive years,0MB hasallowedatleast40 agencyfinal
majorrulesto bepublishedwithout prior Congressionalandpublic commenton
theirRIAs. Youagreedto identify those40 majorfinal rulesforthehearing
record. Whendid it becomeOMB’s practiceto publishmajorfinal ruleswithout
public commenton theirRIAs? Wasthispracticedeliberatelyinstitutedasa
matterofpolicy, or is it apatternthathasbecomeapparentonly in hindsight?If
theformer,pleaseprovideanydocumentsdiscussingtheprosandconsof OMB’s
decisionto adoptsuchapractice. Finally, notwithstandinganypossiblechangein
0MB policy, why did OMB/OIRA not requireCongressionalandpublic
commenton thedraft RIA for theBabyUI rule beforefinalizationoftherule,
especiallysinceDOL’s estimateswereseriouslychallengedby many
commenters?

c. DOL’s RIA includesa 1 ‘/2 pagediscussionofregulatoryalternatives,without cost
estimatesfor eachofthem. TheRIA alsostates,“Who is likely to Experience
Costs... thecostswill ultimatelybepassedon, throughemployertaxes,in the



samemannerasotherbenefitexpansions”(p. 2). Pleaseprovidefor thehearing
recordOMB’s analysisofhowDOL’s RIA comportswith eachbestpracticein
OMB’s “EconomicAnalysisofFederalRegulationsUnderExecutiveOrder
12866” (popularlyknownasOMB’s “BestPracticesGuidances”),especiallythe
absenceofcostestimatesfor regulatoryalternatives.If DOL’s RIA doesnot
comport,why did OMB/OIRA clearDOL’s final rule?

d. Why didn’t OMB/OIRA requirea regulatoryflexibility analysis(RFA) for the
BabyUI rulewhich, unlike theFamily andMedical LeaveAct, doesnotexempt
small businesses?Why didn’t 0MB requireDOL to consultwith small
businesses,asrequiredby theSmall BusinessRegulatoryEnforcementFairness
Act (SBREFA),for all majorrulesaffectingsmallbusinesses?As formerGeneral
Counselofthe Small BusinessAdministration(SBA), areyou concernedabout
thesubstantialandcostlyeffectstheBabyUI rulewill haveon small businesses?
Do you fearanyprecedentialimpactofDOL’s ignoringthe SBREFAandRFA
requirementsfor theBabyUI rule?

e. In thepreambleto its final rule underthecaptionPaperworkReductionAct, DOL
states,“If theevaluationof thisexperimentrequiresinformationcollections... we
will seek0MB approvalatthat time” (emphasisadded). SincetheFederal
ReportsAct of 1942,0MB hasbeenrequiredto approvethepaperwork
associatedwith agencyexperiments.Why did 0MB clearthe BabyUI rule
withoutfirst approvingtheassociatedpaperworkforthisexperiment?Has0MB
everapprovedanagency’sfinal majorrule for anexperimentprior to public
commentsonthepaperworkassociatedwith theexperiment?If not,why did
0MB do sofor BabyUL?

Q2. OMB/OIRA ClearanceofEPA’s PM-OzoneRules

.

a. OMB’s Reviewof EPA’s Disregard ofCost. In LeadIndustriesAssociationv.
EnvironmentalProtectionAgency(647F.2nd1130, 1148-49,D.C. Cir. 1980),the
D.C. Circuit CourtofAppealsheldthat theEnvironmentalProtectionAgency
(EPA)maynot considercostin settingnationalambientair qualitystandards
(NAAQS). EPA followed LeadIndustrieswhen,in 1997,it setnewNAAQS for
particulatematter(PM) andozone. However,theAppealsCourt’s opinion
appearsto be inconsistentwith Sectionsl01(b)(1)and312(a)oftheCleanAir Act
(CAA). Pleaseaddressfor thehearingrecordthefollowing questionsregarding
OMB’s reviewofEPA’s PM andozonestandards.

i. Section101(b)(1)specifies,asa corepurposeoftheCAA, “to promote
theproductivitycapacityof its [theNation’s] population.” Clearly,if the
CAA is to promoteproductivity,thenEPA mustbeallowedto consider
costwhenpromulgatingNAAQS. Does0MB agree?If not, why not?
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Pleaseprovideany analysis0MB mayhaveconductedon this topic
during its reviewofthePM andozonerules.

ii. Section312(a)requiresEPAto “conductacomprehensiveanalysisofthe
impactofthe[CAA] on thepublic health,economy,andenvironmentof
theUnitedStates,”andto “considerthecosts,benefitsandothereffects
associatedwith compliancewith each[NAAQS]” (emphasesadded).
Therewould be little pointto EPA’s conductinga “comprehensive
analysis”ofthebenefitsandcostsassociatedwith NAAQS, if EPA were
prohibitedfrom consideringcostin settingNAAQS. Does0MB agree?
If not,why not? Pleaseprovideanyanalysis0MB mayhaveconducted
on this topicduring its reviewofthePM andozonerules.

iii. If OMB’s reviewconcludedthatthe CourtofAppealsdecidedcorrectlyin
LeadIndustries,pleaseidentify thespecificprovisionsoftheCAA, if any,
thatprohibitEPA from consideringcost.

b. OMB’s ReviewoftheConstitutionalityof EPA’s Constructionofthe CAA.
CAA Section 1 09(b)(1) requires EPA to setNAAQS at a level “requisite to
protectthepublichealth”with an“adequatemarginofsafety.” EPA assumesthat
PM andozonemayharmpublic healthat anylevel abovezero. EPAalsoassumes
thatit maynot, whensettingNAAQS, considercost,feasibility, orthehealth
hazardsofreducedeconomicgrowth. Thus,underEPA’sreadingofSection109,
EPA couldprohibitall PM andozoneemissionsfrom all sources-- in other
words,instituteapolicy ofdeindustrialization.However,Congressdidnot intend
to delegatesuchpowerto EPA,becauseoneofthe CAA’s corepurposesis to
“promote” theNation’s “productivecapacity.”

i. Does0MB agreethat Section109 doesnotgrantthevirtually unlimited
discretionEPA assumedwhenit settheNAAQS for PM andozone? If
not,why not?

ii. Pleaseprovideanyanalysis0MB mayhaveconductedon the scopeof
EPA’sdiscretionunderSection109during its reviewofthePM andozone
rules.
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